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Minimum Standards for Virtual Attorney-Client Meetings

Consistent with Judicial Conference policy, the use of videoconferencing technology must
supplement, and not replace, in-person attorney-client meetings. At the sole discretion of
counsel, this technology may be one tool among many to assist attorney-client communication,
but use of this technology also risks undermining the attorney-client relationship. Further,
rigorous precautions must be taken to assure the confidentiality and reliability of virtual meeting
capabilities. Through its Performance Measurement Working Group and Defender Services
Advisory Group, the federal defender community offers the below minimum standards for
judiciary efforts to increase the availability of virtual client meetings in pretrial facilities.

PURPOSE:

1. Ensure that virtual meetings supplement and enhance, but never replace, in-person
attorney client meetings.

2. Ensure that the virtual setting does not infringe on a client’s constitutional rights to
confidential attorney-client communications and the effective assistance of counsel.

3. Ensure that the use of virtual meeting technology be at the attorney’s discretion
consistent with the attorney’s ethical obligations, professional responsibilities and
judgment, and the best practices of the legal profession.

POLICY CONSIDERATIONS

1. Guide to Judiciary Policy, Vol. 7, Ch. 2 (sec) 230.60:

a. Subsection (a): “Compensation must be approved for time spent in necessary and
reasonable travel.”

b. Subsection (d): “Necessary and reasonable travel includes travel time to meet and
confer in-person with clients, including when clients are remotely detained, even
if teleconferencing or videoconferencing technology is available.”

c. Note to section: “The Judicial Conference Committee on Defender Services’
Strategic Plan stresses the importance of CJA attorneys meeting in-person with
their clients to build and maintain a relationship of trust necessary to provide high
quality defense representation. Therefore, teleconferencing and videoconferencing
technology should not be used as a substitute for in-person attorney-client
meetings, but may be used to supplement in-person visits, at the sole discretion of
counsel, where it would not diminish the quality of representation or adversely
impact the attorney-client relationship.”

2. Guide to Judiciary Policy, Vol. 8B, Ch. 1: “The pretrial detention rate has substantially
increased since the 1982 passage of the Pretrial Services Act. Given the rising costs of
pretrial detention, [alternatives to detention] provide a significant opportunity to ensure
cost-effective service to the public. Thus, by imposing conditions of release and
alternatives to detention, judicial officers are able to promote the responsible use of
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public funding to protect the rights of defendants and to reasonably ensure the appearance
of the defendant and the safety of the community as required.”

3. Committee on Defender Services Strategic Plan, Goal 2 (Quality of Representation):

a. Strategy 8, Comment: “Courts should expect CJA counsel to meet and confer in
person with detained clients and ensure that panel attorneys are adequately
compensated for travel time and expenses for in-person visitation, including when
clients are remotely detained, even if teleconferencing or videoconferencing
technology is available. (See Strategy 18.) This ensures that clients represented
by CJA panel attorneys have parity with those clients represented by federal
defender offices.”

b. Strategy 18: “Federal defenders and panel attorneys should meet in person with
their clients to establish and to maintain the attorney-client relationship of trust
and confidence necessary to provide quality representation.”

Comment: “Experience has shown that telephone contact and/or
videoconferencing cannot substitute for face-to-face meetings with clients.
Discovery material, court pleadings, plea agreements, and presentence
reports are examples of documents that are best reviewed with clients at
in-person meetings. Counsel should not use telephonic and
videoconferencing methods as a substitute for in-person meetings but may
use those methods of communication only to supplement in-person visits.
Telephone and videoconferencing contacts should be limited to those
circumstances, at the sole discretion of counsel, where it would not
diminish the quality of representation or adversely impact the attorney-
client relationship.”

4. ABA Criminal Justice Standards for the Defense Function (4th ed. 2017), Standard 4-3.1
(explaining importance of establishing a relationship of trust and confidence with the
client and defense counsel’s duty to actively work to maintain an effective and regular
relationship with the client); § 4-3.3 (“Defense counsel should make every reasonable
effort to meet in person with the client.”).

5. National Association for Public Defense Statement on the Issues with the Use of Virtual
Court Technology, June 18, 2020, available at
https://publicdefenders.us/resources/statement-on-virtual-court-technology/ (“Public
defenders should prioritize in-person communication wherever possible. The trust
between an attorney and a client is sacred. Video conferencing can be useful to
communicate basic information to clients such as an explanation of court procedures,
general discussions about the charges, and the gathering of information for bond
hearings. With the present technology, however, there is no assurance that these
communications are confidential [...]. Further, in-person contact with clients should
remain the goal, even if virtual courts and videoconference become permanent. Defender
offices should set criteria for the number and frequency of in-person visits that emphasize
the value of face-to-face communication.”)
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MINIMUM STANDARDS

1. SETTING

a.

b.

The location of any client meeting space should be a sufficiently quiet, well-lit,
private room where the client can participate without distraction.

The meeting location should not allow guards or other jail inmates to hear the
substance of the conversation or see any materials presented electronically to the
client.

The meeting location should be sufficiently private to allow the client to hear the
substance of the conversation without significant audio intrusion from other
inmates or jail personnel.

2. CLIENT RIGHTS

a.

Client access to this technology must be available to clients without cost or the
expectation of any consideration (monetary or otherwise) in return for use thereof
to either the jail facility or the technology company.

Access to this service cannot be withheld or restricted as punishment for client
disciplinary infractions.

Clients held in restrictive housing or isolation for any reason must have equal
access to this technology.

Notwithstanding the availability of videoconferencing technology, the U.S.
Marshal Service (USMS) should make every effort to house pretrial detainees
within the jurisdiction of the proceeding and as close as possible to the
courthouse.

3. ATTORNEY-CLIENT COMMUNICATION

a.

Virtual client meetings should supplement and enhance in-person client meetings,
not replace them. Attorneys must be permitted to use this technology at their own
discretion based on their own strategic and ethical considerations.

Under Judicial Conference policy, courts may not require attorneys to use such
technology in lieu of in-person visits, nor may courts reduce reimbursement for
attorney travel time for in-person visits due to the availability of such technology.
All virtual communications must preserve the attorney-client privilege and
confidentiality in all respects.

Attorneys must have reasonable access to their clients at reasonable times. At a
minimum, the videoconference technology should be available during any visiting
hours permitted by the jail facility. Additionally, there should be a sufficient
number of videoconference terminals to allow meetings on short notice or in
emergency situations.

Under no circumstances should clients speak to any individual on the
videoconference terminals without their attorney present unless the attorney has
given express consent for such a meeting.
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f.

g.
h.

Under no circumstances should the attorney-client communication be monitored
or recorded. (Assurances that such recordings are not listened to or provided to
law enforcement do not suffice.)

Except under extraordinary circumstances, clients should not be shackled or
otherwise restrained during the meeting with counsel.

Attorneys must be permitted to include service providers such as interpreters,
investigators, and experts during videoconferencing communications.

4. TECHNOLOGY

a.

Videoconferencing equipment and supporting technology must have sufficient
quality and reliability to afford meaningful participation throughout the attorney-
client meeting.

The equipment must be set up in a way that the video camera is suitably centered
and positioned, such that the defendant’s image is transmitted appropriately and
without distortion.

Clients must be able to adequately hear and be heard through the equipment’s
speakers or headphones while preventing others from overhearing confidential
attorney-client conversations. For this reason, headphones are strongly preferred.
Internet speed and reliability must be adequate for lag-free video and audio.

The internet connection must be secure, with safeguards in place to prevent
monitoring or recording. If wireless connections are used, the facility must further
encrypt or otherwise secure the wireless signal to prevent tampering.

The videoconferencing technology must permit attorneys to review discovery,
pleadings, and other documents with the client in real time and with sufficient
resolution and clarity to permit the client to closely inspect documents.

The videoconferencing technology must permit the client to electronically sign
documents, preferably with an electronic signature pad for accurate transmission
of signatures. (E.g., medical providers will often not accept a release form for
medical information that was signed with most commercially available “e-
signatures.”)

Attorneys should have the ability to include additional participants in the call and
then dismiss those individuals when their representational role is complete.

No attorney-client communications should be stored or otherwise recorded during
the session. If items are cached or otherwise temporarily saved for ease of access,
a system must be in place for those items to be deleted automatically at the
conclusion of the session.

5. CERTIFICATION, VERIFICATION, AND QUALITY ASSURANCE

a.

b.

The jail facility and technology provider must certify that attorney-client
communications are not being recorded or monitored.

At least quarterly, the jail facility and technology provider must certify to the
court that the videoconferencing technology has been functioning and accessible
during the period in question and/or quantify the period of time that the
technology has not been functioning. (It is the near-universal experience of the
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defense community that technology such as this is non-functioning or inaccessible
more than it is functioning and accessible, and that complaints by attorneys and
clients go unanswered.)

c. Both the jail facility and technology provider must provide a means for both
attorneys and clients to report non-functioning or impaired technology. Clients
may not be punished for making any such reports.

d. At least quarterly, the jail facility must permit inspection of the videoconferencing
facility by the Federal Defender and Panel Attorney District Representative for
any district from which inmates are housed, or their delegates.



