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Start Here

Did the AUSA provide
a basis for detention
under § 3142(f)?

Did the AUSA invoke §
3142(f)(2)(B): "serious
risk" person will
obstruct justice or
threaten witness or
juror?

There is no statutory
— »| basis for detaining
the defendant.

Did the AUSA invoke
§ 3142(f)(2)(A)? >

A,

‘ Yes ‘ ‘ No P The defendant must be
immediately released on
conditions at the Initial

Ask the AUSA Appearance. No
to provide a Detention Hearing may

A
Did the AUSA prove serious risk of
obstruction/threats by a

statutory basis
for detention.

Did the AUSA cite be scheduled or held.

ordinary risk of

flight or serious

sk of flight? preponderance of the evidence?
risk of flight?

I

1. Ask the AUSA for a proffer of
evidence that the defendant poses a
Is a § 3142(f)(1) factor present? ‘ ; serious risk of obstructing
justice/threatening a witness/juror.
Serious 2.Ask the defens_e whether it Wishes to
present any evidence showing the

« (A(1)(A): Crime of violence, sex trafficking of "
children, terrorism Ordinary
+ (D(1)(B): Offense with maximum term of life defendant doesn't pose a serious risk
imprisonment or death (e.g., certain firearms of obstruction/threats.
offenses, murder, sex abuse, racketeering)

« (A)(1)(C): Drug offense with maximum term of
10 years or more (includes almost all offenses If the AUSA alleged
under 21 U.S.C. § 841, 846, 960

. ordinary, non-serious
« (A(1)(D): Current felony case & the client has "risk of flight,” inform the Yes No
two priors that are either: (1) crime of violence AUSA that the statute
punishable by maximum life or death, or (2) a does not authorize
drug case with 10+ year maximum (very rare) ‘

* ((A)(E): Any felony that involves a minor d:tentlon at Infltlal
victim, possession of a firearm under § 921, ppearance for A,
922, 924(c), or failure to register as a sex
offender

non-serious risk of flight.

The law authorizes the
judge to (1) detain the
J defendant at the Initial

Y hold/set a Detention
Hearing.

l l Appearance, and (2)

Did the AUSA prove serious risk of flight by
Yes “ a preponderance of the evidence?
1. Ask the AUSA for a proffer of evidence that

the defendant poses a serious risk of flight.
2. Ask the defense whether it wishes to present

Did the AUSA request any evidence showing the defendant doesn't

The law authorizes the detention for pose a serious risk of flight.

judge to (1) detain the dangerousness, financial 3.1f the defendant is not a citizen, remember
defendant at the Initial danger, or on the grounds that the possibility of deportation by ICE does
Appearance, and_(2) that the defendant is a NOT render the defendant a serious flight

hold/set a Detention non-citizen in a case where risk.

Hearing. there is no (f)(1) factor
present? l

Yes
1. The judge is not authorized to

hold a detention hearing, nor
temporarily detain the defendant
pending that hearing, based on
danger or non-citizenship.

2. Inform the AUSA that the statute Th(?gl:“:‘;ﬁ;hggg‘?:::s
does not authorize detention at Ju ! . . . -
the Initial Appearance for danger defendant at the Initial © 2022 University of Chicago Law School's Federal Criminal
or non-citizenship. Appearance, and (2) Justice Clinic

hold/set a Detention

Hearing.






