
Does the § 3142(e)(3) presumption of detention apply?
The following must be satisfied:

1.  Current charge is a:
a. Drug case charged under 21 U.S.C. §§ 801?41 or 951 et seq. with maximum penalty of 10 

years or more [§ 3142(e)(3)(A)];
b. Gun case charged under 18 U.S.C. § 924(c) [§ 3142(e)(3)(B)];

c. Terrorism case charged under 18 U.S.C. § 2332b [§ 3142(e)(3)(B)?(C)]; or
d. Case involving a minor victim, mostly charged under 18 U.S.C. § 2241?425 [§ 3142(e)(3)(E)]

AND
 

2. There is probable cause to believe the defendant committed the current offense.

Yes
No

Examples of offenses that do not trigger a presumption of detention: 
- Gun case charged under § 922(g)
- Crime of violence case (robbery, etc.)
- Illegal reentry, alien smuggling, or other immigration-related case
- Any other type of case not explicitly listed in § 3142(e)(3)

Under the BRA, there is a presumption of 
release on personal recognizance, or the least 

restrictive conditions. § 3142(b) & (c). 

Case law sets forth two legal steps that a judge must follow in every 
presumption case.

Step One: Is the presumption rebutted?
- Ask the defense whether it wishes to present § 3142(g) evidence to rebut the 

presumption.
- Under the law, as long as the defense presents "some evidence" that weighs 

in favor of release? including any evidence of ties to the community? the 
judge should conclude that the presumption has been rebutted.

- The law does not require the defense to make the legal argument that any 
facts "rebut" the presumption. Rather, the judge must evaluate the record as 
a whole, even if the defense does not mention the word "rebuttal." 

- The judge should also examine the Pretrial Services Report for evidence that 
rebuts the presumption.

  

YesNo

Once rebutted, the 
rebutted presumption 

becomes just one factor 
among the § 3142(g) 
factors for the court to 

consider. 

Under § 3142(e)(3), a defendant 
may not be detained without a 
finding that no conditions will 

reasonably assure appearance and 
safety of the community. 

Under § 3142(e)(2), a defendant 
may not be detained without a 
finding that no conditions will 

reasonably assure just the safety of 
the community. 

Step Two: Are there conditions of release that will " reasonably assure"  (a) 
the safety of the community, and (b) the defendant's appearance in court?

1. Ask the defense whether it wishes to present (a) evidence under § 3142(g) 
and (b) evidence that there are conditions of release under § 3142(c)(1)(B) that will 
reasonably assure the safety of the community and the defendant's appearance.

2. Consider all of the evidence that relates to the factors listed in § 3142(g), 
including evidence presented by the parties and provided in the Pretrial Services 
Report. Treat the rebutted or unrebutted presumption as just one factor, never as 

the determinative factor.
3. The AUSA bears the burden of showing that no combination of conditions will 

reasonably assure (a) the safety of the community by clear and convincing 
evidence, and (b) the defendant's appearance in court by a preponderance of the 

evidence. 

Yes No

The defendant must be released on the 
" least restrictive"  conditions that will 

" reasonably assure the appearance of the 
person . . . and the safety of any other 

person and the community."  § 3142(c)(1)(B).  

Note: Even in a presumption case, the "least 
restrictive conditions" requirement applies. 

The defendant may 
be detained.
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Flowchart for Detention Hearings in Presumption Cases

Does the very rare § 3142(e)(2) presumption 
apply? Review the statutory language carefully.
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No




